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Abstract

Muhdaraba (waging war against God and society) is a term explicitly mentioned in the Holy
Qur’an; however, among Imami (i.e. Twelver Shi’a) jurists, there is a debate as to whether the
fourfold punishments mentioned in the Qur’an 5:33 are prescribed for the ruler in a discretionary
mannet, or whether there is a specific order among them, so that a specific punishment should
be applied in proportion to the type of crime. This research aims to critique the Islamic Penal
Code regarding the absolute discretion of the judge in choosing one of the four punishments
for Muhdaraba and examines and analyzes the jurisprudential and legal foundations related
to this issue. The importance of the research lies in providing a scientific basis for critics of
this legal article and proposing a jurisprudential solution to the problem. The findings of the
research indicate that by rejecting the three reasons of those who believe in discretion, and
with attention to the apparent meaning of the narrations - especially the Authentic Narration of
Burayd (Sahihat Burayd) - and also by relying on rational arguments such as the principle of
proportionality between crime and punishment, the theory of order in the four punishments of
Muharaba can be proven. The method of data collection is library-based and using specialized
software, and the research method is descriptive-analytical.
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